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ABSTRACT

The IPRA recognizes the customary laws and practices of the 
indigenous peoples as the basis for their judicial and political 
structures and institutions within their respective domains. 
Nonetheless, the implementation of titling as well as the 
performance of the quasi-judicial functions of the NCIP resulted in 
the strengthening of state powers within indigenous communities, 
through the NCIP, by consciously or unconsciously incorporating 
indigenous peoples within the framework of state legal system. 
This essay discusses how customary laws are incorporated or not 
into the two critical tasks of the NCIP, namely, ancestral domain 
titling and quasi-judicial functions. It argues that while ancestral 
domain titling and the NCIP’s performance of quasi-judicial 
IXQFWLRQV� SURYLGH� VRPH� EHQHÀWV� WR� WKH� LQGLJHQRXV� SHRSOHV��
especially in granting a clear written evidence for their ownership 
and making legal services available to the indigenous peoples, 
both of these developments likewise manifest the increasing state 
penetration into the lives of the indigenous peoples. 

Keywords: National Commission on Indigenous Peoples (NCIP); 
Indigenous Peoples’ Rights Act (IPRA); customary laws; quasi-
judicial powers; legal pluralism; ancestral domain titling; 
indigenous peoples; state powers.

1.  Introduction

This essay evaluates the functions of the National Commission on 
Indigenous Peoples (NCIP) in relation to ancestral domain titling 
as well as the NCIP’s quasi-judicial powers within the breadth of 
customary laws and existing state laws.� ,W� ÀUVW� SUHVHQWV� 0LJGDO·V�
������� WKHRU\�RQ� VWDWH�VRFLHW\� UHODWLRQV��0LJGDO·V� DUJXPHQW� WKDW� WKH�
state is one of the many actors trying to gain social control will be 
XVHG�DV�D�PHDVXUH�LQ�GHÀQLQJ�KRZ�IDU�FXVWRPDU\�ODZV�DUH�UHFRJQL]HG�
and legitimized and how the state is able to co-opt many of the 
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structures, processes, and laws which are considered customary. After 
a brief discussion of state and customary laws, ancestral domain 
titling in the Philippines is examined. Contending views on ancestral 
domain titling are then put forth, after which the number of titles and 
the processes in titling (together with some of the prevalent issues 
regarding titling) are scrutinized. The functions of the NCIP, both as a 
provider of legal services and an institution performing quasi-judicial 
functions, form the focus of the section that follows along with the 
number of case and legal services that have been provided thus far. The 
discussion on ancestral domain titling and the quasi-judicial powers 
of the NCIP is then used to demonstrate the point that state powers 
are gathering strength within indigenous communities via the agency 
of the NCIP, by incorporating the indigenous peoples, consciously or 
unconsciously, within the framework of state legal system. The data 
presented here are culled from the annual reports of the NCIP from 
2002 to 2010. 

The administrative circular regarding the rules of procedure 
EHIRUH� WKH� 5HJLRQDO� +HDULQJ� 2IÀFHV� �5+2V�� RI� WKH� 1&,3� DQG�
before the Commissioners en banc LV� ÀUVW� GLVFXVVHG� EHIRUH� WKH�
concluding observation that, based on the secondary data available, 
WKH� ´SHQHWUDWLYHµ� FDSDFLW\� �0LJGDO� ������ ���� RI� WKH�3KLOLSSLQH� VWDWH�
VHHPV�WR�EH�ÀUPLQJ�XS��$�UHODWHG�FRQFOXVLRQ�LV�WKDW�´VLPSOLÀFDWLRQµ�
and “standardization” (Scott 1998, 2-3; 30-31) of rules among state 
institutions now appears to be an emerging trend.

2.  State law viz. customary law

3RVLWLYH� VWDWH� ODZV� DUH� JHQHUDOO\� GHÀQHG� DV� WKRVH� ODZV�ZKLFK�
are formulated by a duly constituted state legislative body with the 
intent of regulating behaviors and actions. Obedience to these laws is 
guaranteed by “legal compulsion” and “organized boycott” (Weber 
1947, 128). In general, the underlying principle that guides state 
laws is driven primarily by the western adversarial scheme of justice 
administration.

Customary laws refer to those rules of conduct emerging 
“outside of legal constraints and which individuals and organizations 
spontaneously follow in the course of their interactions” (Parisi 2001, 
���� 7KH� EDVLF� FKDUDFWHULVWLF� RI� FXVWRPDU\� ODZ� LV� WZR�IROG�� ÀUVW�� LW� LV�
formed out of the voluntary and “uncoerced behavior of the members 
of a group” and second, the concerned members of such a group 
believe in the “obligatory nature” of the customary law (Parisi 2001, 
7-8).  Customary laws are unwritten, informal, organic, or dynamic, 
and a result of the “direct legislation by the members of the society” 
(Parisi 2001, 3). Too, the formation of customary laws is dictated by 
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inductive processes, developed from “the ground” (Benson 2011, 11) 
and in turn applied to the ground spawning it. 

Unlike state laws, customary laws generally acquire their 
legitimacy not because of some coercive powers but out of some 
widespread unanimity that such rule of conduct is desirable for the 
individual (Parisi 2001, 22). The recognition and continued existence 
of the customary laws rest primarily on the reciprocity of expectations 
and of loyalty (Benson 2011, 11 & 14). There are individuals who expect 
each other to behave in a particular manner, and a deviation from 
such expected behavior necessarily results in some corresponding 
punishment. Additionally, the aggrieved party expects the other 
PHPEHUV�RI�WKH�FRPPXQLW\�WR�DLG�KLP�RU�KHU�LQ�WKH�UHFWLÀFDWLRQ�RI�D�
wrong in the same way that the aggrieved party is expected to provide 
aid to others who may be wronged. Such reciprocity, however, is not 
necessarily and immediately collectible upon the performance of such 
expected duty to provide help to the aggrieved. The obligation of 
reciprocity may be obtained in the present for some past or future 
reciprocal act; in other words, it should be “reversible” (Benson 
2001, 12). The key, therefore, is that there is some collective expected 
desirable framework of behavior which is reciprocally demandable 
from one another. Deviation from such expectation would obligate 
all the rest to help in the restitution of such deviation. When this 
reciprocity among the members of the society dies out, the customary 
law perishes with it. This is precisely because the strength of the 
customary law emanates not from an outside force but from within 
the community that practices it. Customary law is widely practiced 
among societies which impose it primarily due to the functional 
reason for its existence and perpetuation. 

Some distinctions between state law and customary law can be 
drawn. The former is generally underpinned by the framework of 
adversarial justice whereas the latter gives primacy to community and 
KDUPRQ\��0RUHRYHU��SRVLWLYH�VWDWH�ODZV�DUH�LQGLVSHQVDEO\�LQFOXVLYH��
applying uniformly within the territorial jurisdiction of the country, 
while customary laws, by contrast, vary from one group to another. 
These customary laws are applicable only to “certain legal domains” 
(Gauri 2010, 3-4). This limitation on the applicability of the customary 
led Gauri (2010, 3-4) to state that customary justice systems are “almost 
always partial systems.” Indeed, advocates for the recognition of 
customary laws must contend with a number of rival theories in 
seeking to bring customary law into mainstream consciousness.  

In the Philippines, the earliest effort of the government to 
apply customs in dispute resolution came with the passage of 
the Katarungang Pambarangay Law on June 11, 1978 through the 
LQLWLDWLYH�RI�WKHQ�3UHVLGHQW�)HUGLQDQG�0DUFRV��0DQJDKDV�HW�DO���������
111). Later the provisions of the Katarungang Pambarangay Law 
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were subsumed by RA 7160 or the Local Government Code (LGC) 
which was implemented on January 2, 1992. These laws provide for 
the creation of the Lupong Tagapamayapa (commonly known as 
the Lupon), intended as the channel for the utilization of customary 
practices in dispute settlement and maximizing the so-called ‘areglo’ 
system or the system of mediation and arbitration so as to avoid 
invoking the aid of the state judicial courts. This law, however, is 
JHQHUDO� LQ� LWV� DSSOLFDWLRQ� RYHU� WKH� FRXQWU\� DQG�GLG� QRW� VSHFLÀFDOO\�
recognize the indigenous judicial systems of indigenous peoples. 

Later, however, the passage of the Indigenous Peoples’ Rights Act 
(IPRA) in 1997 became a landmark legislation since it clearly provided 
for the recognition of the indigenous peoples, their ownership of their 
lands, and their unique justice systems within the state-sanctioned 
legal system in the Philippines. The IPRA made manifest the presence 
and continued existence of the customary laws in the midst of positive 
state laws. But as it appears at the moment, the implementation of the 
IPRA serves to introduce state laws, structures, and processes to the 
indigenous peoples more than to bring customary laws and practices 
into mainstream consciousness and institutions. The discussion below 
on Ancestral Domain Titling and the NCIP’s quasi-judicial powers 
illustrates this point.

3.  Ancestral domain titling

State recognition of the indigenous peoples’ ownership over 
their lands is one of the hallmarks of the IPRA of 1997. Examining 
the provisions of the IPRA, it appears that it is the rights-based 
approach that serves as the overriding framework for land titling and 
registration of ancestral domains and lands. Nevertheless, one cannot 
totally deny that some of the IPRA provisions are closely related to 
the environmental approach. Later, using data on the issuances of 
&HUWLÀFDWH� RI� $QFHVWUDO� 'RPDLQ� 7LWOH� �&$'7��� $QFHVWUDO� 'RPDLQ�
Sustainable Development and Protection Plan (ADSDPP), and 
FHUWLÀFDWH�RI�)UHH�DQG�3ULRU�,QIRUPHG�&RQVHQW��)3,&���DQ�DWWHPSW�WR�
comprehend the development framework that is being followed by 
the NCIP will be made. Although this essay does not directly identify 
which framework for development is predominant, some instructive 
data gathered from the annual reports of the NCIP may be tagged for 
further study and analysis towards this end.   

3.1  Some theoretical considerations on land titling 

Various theories abound why the state needs to recognize 
indigenous ownership over their lands. Plant and Hvalkof (2000, 11-
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12) explain that there are three general frameworks available to justify 
land titling among indigenous peoples. These are the “protective, 
right-based and environmental approaches.” The protective approach 
explains that the indigenous peoples must be protected from external 
forces, especially the “market forces.” Land titling is the mechanism 
available to the state to shield and protect the indigenous peoples from 
the supposedly intrusive character of the mainstream system. The 
rights-based approach asserts that the indigenous peoples maintain 
“special rights” over their lands and the state should recognize their 
ownership precisely because they are the rightful owners of these 
ODQGV� LQ� WKH� ÀUVW� SODFH�� 7KH� HQYLURQPHQWDO� DSSURDFK� H[SODLQV� WKDW�
the indigenous peoples are the most knowledgeable regarding the 
protection of the environment, hence their ownership of the lands must 
be recognized by the state for better protection of the environment. 

These approaches, however, are not mutually exclusive; it is not 
hard to integrate the basic principles of each of these with those of the 
other, especially the last two approaches. As Plant and Hvalkof (2000, 
12) put it:

...there are areas where environmental and rights-based approaches 
are now coalescing, on the grounds that the indigenous peoples are 
seen by some environmentalists as the best keepers or protectors 
of rainforests and other natural resources. But the alliance is not 
automatic or a necessary one. 

Parenthetically, the titling and registration of indigenous lands 
are undertaken with the underlying reason of protecting these 
lands. However, there are varying rationales why there arises a need 
for protection. There are two schools of thought on the matter: the 
Property School and the Culture School. The Property School explains 
that indigenous properties, lands included, should be protected 
because the property has an “intrinsic value,” whereas the Culture 
School asserts that protection is necessary because of the domain’s 
FXOWXUDO� YDOXH� DQG� LQÁXHQFH� XSRQ� WKRVH� ZKR� RZQ� DQG� LQKDELW� LW�
�:LHUVPD� ������ ������� 7KH� 3URSHUW\� 6FKRRO� JLYHV� HPSKDVLV� WR� WKH�
thing itself as a valuable object, while the Culture School stresses the 
connection of the property to its owner. The concern of the Property 
School in protecting indigenous property is premised on its value to 
humankind in general, hence the need to protect the property.  The 
Culture School advocates the protection of the property because of its 
intricate and integral relationship to its owner. The property is seen 
WR�LQÁXHQFH�WKH�ZRUOG�YLHZV��FRQVFLRXVQHVV��DQG�YDOXH�V\VWHPV�RI�LWV�
owner, and ought to be protected for the owner and not for anyone 
HOVH��:LHUVPD��������������
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Both schools of thought advocate protection of indigenous 
properties and lands. But controversy arises when one asks the 
question: For whom is the protection and for what purpose is the 
SURWHFWLRQ� �:LHUVPD� ������ �����"� )URP� WKH� SRLQW� RI� YLHZ� RI� WKH�
Property School, the protection of indigenous land is for humanity 
itself so that everyone could appreciate and enjoy its value. The state, 
therefore, in line with the Property School, could maintain the title of 
the indigenous lands so long as it can protect it in its valued condition. 
On the other hand, the Culture School insists that since the property 
LQÁXHQFHV�WKH�YDOXH�V\VWHPV�DQG�WKH�´JURXS·V�VHQVH�RI�LGHQWLW\�µ�WKH�
WLWOH�VKRXOG�UHPDLQ�ZLWK�WKH�LQGLJHQRXV�SHRSOHV��:LHUVPD��������������

3.2  IPRA and land ownership

With the passage of the IPRA in 1997, the Philippine government 
has legally recognized indigenous ownership of the indigenous 
peoples of the parcels of land inhabited and maintained by distinct 
communities for generation. The law expresses a government policy 
shift, looking at the communities as “part of the solution, as partners, 
rather than the problem, in the protection and management of natural 
resources” (Brett 2001, 4). At present the government policy is geared 
toward encouraging indigenous peoples to delineate their respective 
territories, both those owned communally and individually, for titling. 

In fact, much of the IPRA’s provisions are geared toward the 
recognition of the ownership of indigenous peoples over their lands. 
To understand the basic framework of the IPRA in land titling and 
registration, some pertinent provisions must be cited. One provision 
in particular recognizes the sway of customary law:

Sec. 2 (b), Ch. I: The state shall protect the rights of ICCs/IPs to their 
ancestral domains to ensure their economic, social and cultural 
wellbeing and shall recognize the applicability of customary 
laws governing property rights or relations in determining the 
ownership and extent of ancestral domain.

The IPRA likewise recognizes the rights of the indigenous 
peoples over the land together with the other rights that are derived 
from the right of ownership:

Sec. 7, Ch. III: Rights to Ancestral Domains: The right of 
ownership and possession of ICCs/IPs to their ancestral domains 
shall be recognized and protected. Such rights shall include :

Right of Ownership: The right to claim ownership over lands, 
bodies of water traditionallyand actually occupied by ICCs/IPs, 
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VDFUHG� SODFHV�� WUDGLWLRQDO� KXQWLQJ� DQG� ÀVKLQJ� JURXQGV�� DQG� DOO�
improvements made by them at any time within the domains;

a. Right to develop lands and natural resources;
b. Right to stay in the territories;
c. Right in case of displacement;
d. Right to regulate entry of migrants;
e. Right to safe and clean air and water;
f. Right to claim parts of reservations;
g. 5LJKW�WR�UHVROYH�FRQÁLFW�

Close perusal of these provisions seems to indicate that, as a 
general rule, the law was passed primarily because the indigenous 
peoples of the Philippines possess a long standing right over their 
ancestral domains and lands. The IPRA is riddled with the terms 
“recognize” and “recognition,” an apparent indication that the IPRA 
was passed merely to acknowledge such rights of the indigenous 
peoples as already existent even before the IPRA’s passage. 
Parenthetically, it appears that the law was not passed because 
the state wishes to protect the indigenous peoples from external 
factors wrought by market forces or other elements which could be 
detrimental to the integrity of indigenous system of ownership. There 
appears to be an underlying receptiveness of the IPRA to the basic 
tenets of the “rights-based approach.” This particular approach is, in 
fact, reinforced by a policy statement of the NCIP in its 2008 annual 
UHSRUW�� WR�ZLW�� ´WKH� LVVXDQFH� RI� WKH�&HUWLÀFDWH� RI�$QFHVWUDO�'RPDLQ�
7LWOH�&HUWLÀFDWH�RI�$QFHVWUDO�/DQG�7LWOH��&$'7�&$/7��HQVXUHV�WKH�
recognition of the IP’s ownership of said AD/AL, hence their priority 
rights to develop the resources therein are duly enforced, including 
their right to enter into agreements with development partners to 
further improve their domain/land.”

Additionally, some provisions of the IPRA speak of the capacity 
of indigenous peoples, by virtue of their local knowledge, to protect 
and maintain the utility of their land and natural resources. Section 9, 
&KDSWHU�,,,�DQG�6HFWLRQ�����&KDSWHU�9,,�RI�WKH�ODZ�VWDWH�

Sec. 9, Ch. III: Responsibilities of ICCs/IPs to their Ancestral 
Domains – ,&&V�,3V�RFFXS\LQJ�D�GXO\�FHUWLÀHG�DQFHVWUDO�GRPDLQ�
shall have the following responsibilities:

a. Maintain Ecological Balance – To preserve, restore, and 
maintain a balanced ecology in the ancestral domain by 
SURWHFWLQJ�WKH�ÁRUD�DQG�IDXQD��ZDWHUVKHGDUHDV��DQG�RWKHU�
reserves;



144 The Cordillera Review

b. Restore Denuded Areas – To actively initiate, undertake 
and participate in the reforestation of denuded areas and 
other development programs and projects subject to just 
and reasonable renumeration....

Sec. 58, Ch. VIII. Environmental Considerations – Ancestral 
domains or portions thereof, which are found to be necessary for 
critical watersheds, mangroves, wildlife sanctuaries, wilderness, 
protected areas, forest cover, or reforestation as determined by 
appropriate agencies with the full participation of the ICCs/IPs 
concerned shall be maintained, managed and developed for such 
purpose. The ICCs/IPs concerned shall be given the responsibility 
to maintain, develop, protect and conserve such areas with the full 
and effective assistance of government agencies....

In light of these IPRA provisions, the government appears to 
realize that the indigenous peoples are more capable in safeguarding 
and preserving the ecological value of the land and natural resources 
IRXQG�ZLWKLQ� WKHLU� WHUULWRULHV��7KHVH�VSHFLÀF�SURYLVLRQV� LQGLFDWH� WKH�
government’s partial adoption of the principles embodied in the 
“environmental” approach. Generally, therefore, as regards land titling 
and registration of ancestral domains and lands, the predominant 
framework being used in the IPRA is the rights-based framework but 
one substantially framed by the environmental protection principle.   

3.3  The NCIP and land registration

The agency tasked by the IPRA to discharge this responsibility 
of titling and registering ancestral domains and lands is the NCIP. 
0RUH�SDUWLFXODUO\��WKH�$QFHVWUDO�'RPDLQV�2IÀFH��$'2��RI�WKH�1&,3�
LV� WKH� RIÀFH� LQ� FKDUJH� IRU� WKLV� VSHFLÀF� IXQFWLRQ�� ´7KH� $QFHVWUDO�
'RPDLQV�2IÀFH� LV� UHVSRQVLEOH� WR� GR� WKH� IROORZLQJ�PDMRU� IXQFWLRQV��
�D�� LGHQWLÀFDWLRQ�� GHOLQHDWLRQ� DQG� UHFRJQLWLRQ� RI� $'V� DQG� $/V��
�E�� SURFHVVLQJ� RI� FHUWLÀFDWLRQ� SUHFRQGLWLRQ� DQG� WKH� IUHH� DQG� SULRU�
informed consent (FPIC), (c) assistance in the formulation of the 
Ancestral Domain Sustainable Development and Protection Plans 
(ADSDPP)” (NCIP Annual Report 2008).

Together with the issuance of CADTs/CALTs, the NCIP is 
OLNHZLVH�WDVNHG�WR�SURFHVV�FHUWLÀFDWHV�RI�)3,&��:KHQ�DQ\�SDUW\�ZLVKHV�
to engage with the indigenous communities in whatever manner, 
LW� PXVW� ÀUVW� REWDLQ� WKH� )3,&� RI� WKH� FRPPXQLW\�� %DVHG� RQ� 1&,3�
Administrative Order No. 1, Series of 2006 (AO No. 1, S. 2006), Free 
DQG�3ULRU�,QIRUPHG�&RQVHQW��)3,&��LV�GHÀQHG�DV�IROORZV�

Sec. 5 (a), Part I: Free and Prior Informed Consent (FPIC).  This is 
the consensus of all members of the ICCs/IPs which is determined 
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in accordance with their respective customary laws and practices 
that is free from any external manipulation, interference and 
coercion and obtained after fully disclosing the intent and scope 
of the plan/program/project/activity, in a language and process 
understandable to the community. The FPIC is given by the 
FRQFHUQHG� ,&&V�,3V� XSRQ� WKH� VLJQLQJ� RI� WKH� 0HPRUDQGXP� RI�
$JUHHPHQW� �02$�� FRQWDLQLQJ� WKH� FRQGLWLRQV�UHTXLUHPHQWV��
EHQHÀWV�DV�ZHOO�DV�SHQDOWLHV�RI�DJUHHLQJ�SDUWLHV�IRU�WKH�FRQVHQW�

Finally, the NCIP through the ADO also assists the indigenous 
communities in the preparation of their ADSDPPs. NCIP 
$GPLQLVWUDWLYH�2UGHU�1R�����6HULHV�RI������GHÀQHV�$'6'33� LQ� WKLV�
fashion:

Sec. 6 (a), Art. I: Ancestral Domains Sustainable Development 
and Protection Plan (ADSPP) – refers to the consolidation of the 
plans of ICCs/IPs within an ancestral domain for the sustainable 
management and development of their land and natural resources 
as well as the development of human and cultural resources based 
on their indigenous knowledge, systems and practices. Such plan 
VKDOO�EH�WKH�EDVLV�RI�WKH�)LYH�<HDU�0DVWHU�3ODQ�IRU�,&&V�,3V�

To distinguish among these three types of documents: the 
CADTs/CALTs refer to those documents evidencing the ownership 
of the particular indigenous person or community over a particular 
land and its resources; FPIC is the consent or permission given by 
WKH� LQGLJHQRXV� FRPPXQLWLHV� WR� D� VSHFLÀF� DFWLYLW\� WR� EH� FRQGXFWHG�
ZLWKLQ�WKHLU�WHUULWRU\��DQG�$'6'33�UHIHUV�WR�WKH�ÀYH�\HDU�SODQ�RI�WKH�
indigenous communities in the management of their domains. The 
ADO is not only responsible for the processing and issuance of these 
documents but also for assisting indigenous communities to process 
such.

By virtue of this mandate, the NCIP has approved a number 
RI�&HUWLÀFDWH�RI�$QFHVWUDO�'RPDLQ�7LWOHV��&$'7V��DQG�&HUWLÀFDWH�RI�
$QFHVWUDO�/DQG�7LWOHV��&$/7V���FHUWLÀFDWHV�RI�)3,&�DQG�$'6'33V�DV�
follows:
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0

0
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11,301

0

2,749
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2,106

1

�����

������

3.11
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3.3886
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3

10

11

3

3

2

4

7

9

2

7

312,491

30,418

271,618

38,437

126,210

19,208

10,408

68,340

�������
424,690

49,387

176,937

262,243

9,017

������
12,942

23,434

12,122

�����
������
29,640

112,063
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23,211

37

16

9

36

41

11

8

11

31

34

27

��

30,111

3,101

������
93,888

11,291

4,363

�����
8,016

������
106,169

������
68,317

Total ��� ��������� ������� ��� 17,308 8,609 89 ��������� ������� 312 426,633

Table 1.  CADT, CALT and FPIC accomplishments (2002-2010).  Source: NCIP Ancestral 
Domain Database Information System.

As seen in the table presented above, there are more titles 
issued to individual applicants than to communities as a whole. Of 
the twelve Ethnographic Regions, most of the CADTs were issued to 
applicants from CAR, Region IV and Region XIII. As regards CALTS, 
RQO\� DSSOLFDQWV� IURP�ÀYH� UHJLRQV�� QDPHO\�� &$5�� 5HJLRQV� ,,,�� ;�� ;,�
and XII, were awarded such titles. On the other hand, no CALTs were 
LVVXHG�WR�WKH�UHPDLQLQJ�(WKQRJUDSKLF�5HJLRQV��0RVW�RI�WKH�UHFLSLHQWV�
of the CALTS issued are from the Cordillera, with 224 titles granted.  
Although per capita, the CALT holders from the Cordillera appear 
to have the least landholdings. In Region IX, there was only one 
CALT awarded to an individual applicant and quite interestingly, this 
single CALT covers a very vast expanse of land covering around 701 
hectares. It is telling and unfortunate that more than a decade since 
the NCIP’s establishment, indigenous peoples from more than half of 
WKH�LGHQWLÀHG�(WKQRJUDSKLF�5HJLRQV�LQ�WKH�FRXQWU\�KDYH�\HW�WR�UHFHLYH�
a single CALT.  

There are more CADTs processed than ADSDPPs. This indicates 
that insofar as the state is concerned, so long as the title is issued, 
the responsibility for developing these domains is entirely left to 
the discretion of indigenous communities. It also suggests that the 
government considers the title as an end in itself. With the registration 
of the ancestral domains and lands as apparently the government’s 
terminal act, both the use of the titles issued and their maintenance now 
become discretionary for the title holders. Even more striking is that 
WKH�$'6'33��VXSSRVHGO\�WKH�ÀYH�\HDU�ORQJ�SODQ�IRU�WKH�PDQDJHPHQW�
of the domains, is to come into the picture only when the indigenous 
communities themselves seek for its formulation. Section 8 Article III 
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RI�$2�1R�����6�������H[SOLFLWO\�TXDOLÀHV�WKDW��´upon request of ICCs/
IPs, the NCIP shall facilitate the formulation of the ADSDPP, and the 
planning process shall proceed...”  (emphasis mine).

:KHQ�RQH� FRPSDUHV� WKH� QXPEHU� RI� FHUWLÀFDWHV� RI� )3,&� LVVXHG�
ZLWK�WKDW�RI�WKH�$'6'33V�DQG�&$'7V��FHUWLÀFDWHV�RI�)3,&�LVVXHG�WHQG�
to be twice for every CADT and more than thrice for every ADSDPPs. 
The NCIP target regarding titling which was incorporated in the 
Philippine Development Program for the years covering 2011-2014 
�3'3�������������LV�DOVR�UHÁHFWLYH�RI�WKH�SULRULWLHV�DQG�FDSDFLW\�RI�WKH�
NCIP. Table 2 below shows the NCIP target for the next four years: 
        

Table 2. Targets for 2011-2014.  Source:�3'3�������������S������

The NCIP target for the next four years is to issue 12 CADTs and 
���&$/7V�\HDUO\�DW���������KHFWDUHV�D�\HDU��)RU�$'6'33��WKH�1&,3�
target is to formulate one plan per year. These targets issued by the 
1&,3�UDLVHV�D�ORW�RI�TXHVWLRQV��)LUVW��ZK\�LV�WKH�WDUJHW�RQO\�XQWLO�����"�
Does this mean that there will be no more CADTs and CALTs issued 
IRU�WKH�\HDUV������DQG�����"�,W�EHDUV�VWUHVVLQJ�WKDW�WKH�,35$, unlike 
the Comprehensive Agrarian Reform Law (CARL), did not provide 
for a deadline for titling. Second, the target to issue 12 CADTs yearly 
is realistic considering that between 2002 to 2010 the average CADT 
issuance is seventeen (17) per year. However, the target to issue 12 
&$/7V�\HDUO\�FRYHULQJ�DQ�DUHD�RI���������KHFWDUHV�VHHPV�SUHSRVWHURXV��
Based on this target, one CALT will, on the average, cover 20,833 
hectares. To follow this logic, it would appear that one individual or 
a set of individuals could own such a sprawling parcel of lot all for 
their private purposes. Besides, based on Table 1, the largest ancestral 
land is measured at 11,301 hectares and this is covered by eleven 
CALTs. Too, based on the NCIP database, the highest CALT coverage 
was recorded in the year 2010 with twenty CALTs issued covering an 
DUHD�RI�������KHFWDUHV��7KLUG��DV�UHJDUGV�$'6'33��WKH�1&,3·V�WDUJHW�
is to formulate one plan per year. This pales in comparison to what 
has been achieved from 2002 to 2010 when a total of 89 ADSDPPs 
ZHUH�IRUPXODWHG�FRYHULQJ�DQ�DUHD�RI�����������KHFWDUHV��7KLV�$'6'33�
WDUJHW� UHÁHFWV� WKH�SRRU� HIIRUW� WKDW�1&,3�SXWV� LQWR� WKH�GHYHORSPHQW�
plan for the indigenous peoples.

Year
CADTs CALTs ADSDPPs

No. Area 
(in has.)

No. Area 
(in has.)

No.

2011
2012
2013
2014

12
12
12
12

250,000
250,000
250,000
250,000

12
12
12
12

250,000
250,000
250,000
250,000

1
1
1
1

Total 48 1,000,000 48 1,000,000 4
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3.4   Issues and concerns on titling

The registration and titling of the lands of the indigenous 
peoples has become one of the centerpieces of the state’s recognition 
of their autonomous existence. The IPRA’s provisions regarding land 
ownership and the intent for which it was passed in 1997 are well-
meaning. Despite its passage, however, a lot of issues concerning 
the structure and process of land titling, as well as the meaning 
and function of the title after it was already awarded, remain to 
be addressed. The internal struggles that indigenous peoples also 
experience within their own realms likewise add to the complications 
that attend titling and registration:

(a) Among the most cited predicaments relating to land 
UHJLVWUDWLRQ� LV� WKH� SUHVHQFH� RI� PDQ\� FRQÁLFWLQJ� ODZV� UHJDUGLQJ�
WLWOLQJ� �$1*2&� DQG� ,/&� ������ ���� 0DODQHV� ������ ���� 3,3�,&(5'�
������ �������7X\RU� HW� DO�� ������ �������:DQGDJ������� �����$W�SUHVHQW��
aside from the IPRA, the laws that are related to land titling and 
UHJLVWUDWLRQ� LQ� WKH�3KLOLSSLQHV� LQFOXGH�� D��5HSXEOLF�$FW�1R�� �����RU�
the Comprehensive Agrarian Reform Law (CARL); b) Republic Act 
1R�� ����� 1DWLRQDO� ,QWHJUDWHG� 3URWHFWHG� $UHDV� 6\VWHP� $FW� RI� �����
(NIPAS); c) Commonwealth Act No. 141 or the Public Land Act; 
DQG� G�� 3UHVLGHQWLDO� 'HFUHH�1R�� ����� RU� WKH� /DQG� 5HJLVWUDWLRQ�$FW��
This is on top of the various Presidential Decrees and Proclamations 
classifying indigenous lands as reservations, development estates, 
DQG� UHVHWWOHPHQW� DUHDV� ZKLFK� DUH� VSHFLÀF� WR� SDUWLFXODU� JHRJUDSKLF�
locations, e.g.,�3UHVLGHQWLDO�3URFODPDWLRQ�1R�������ZKLFK�SODFHG�VRPH�
areas in Tarlac under the Sacobia Development Authority (AHRC 
��������������DQG�3UHVLGHQWLDO�3URFODPDWLRQ������ZKLFK�GHFODUHG�SDUW�
RI�%RQJDERQJ��2ULHQWDO�0LQGRUR�DV�DQ�DJULFXOWXUDO�DQG�UHVHWWOHPHQW�
area (ANGOC and ILC 2007, 29).

7KH�H[LVWHQFH�RI�YDULRXV�ODZV�RQ�WLWOLQJ�KDV�JHQHUDWHG�FRQÁLFWLQJ�
claimants over the same parcel of land. The experience of the 
indigenous peoples in Don Carlos, Bukidnon is instructive. In this 
SDUWLFXODU� FDVH�� WKH� 0DQRERV� FODLP� WKDW� WKH� 'RQ� &DUORV� (VWDWH�
forms part of their ancestral domain, but due to the Comprehensive 
Agrarian Reform Program (CARP) a huge chunk of this sprawling lot 
ZDV�DZDUGHG� WR�$JUDULDQ�5HIRUP�%HQHÀFLDULHV� �$5%V���'HVSLWH� WKH�
SURWHVWDWLRQV� RI� WKH�0DQRERV�� WKH�'HSDUWPHQW� RI�$JUDULDQ� 5HIRUP�
(DAR) remains unperturbed, insisting that the titles given to the 
ARBs are legal and binding (ANGOC and ILC 2007, 28). Similar 
SUHGLFDPHQWV�ZHUH�H[SHULHQFHG�E\�WKH�%XKLG�0DQJ\DQV�LQ�2ULHQWDO�
0LQGRUR��$+5&���������������WKH�%·ODDQV�LQ�6XOWDQ�.XGDUDW��DQG�WKH�
$HWDV�LQ�7DUODF��/5&��������������
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6XFK� FRQÁLFWLQJ� FODLPV� RI� RZQHUVKLS� DQG� FRQÁLFWV� LQ� WLWOLQJ�
prompted different social sectors to call for the harmonization of these 
laws and for better coordination between and among government 
agencies responsible for issuing titles  (ANGOC and ILC 2007, 72-73; 
PIP-CERD 2009, 93; Tuyor et al. 2007, 40). The Report of the United 
Nations Committee on the Elimination of Racial Discrimination 
(CERD Report 2008, 31) claims that there were efforts made by the 
NCIP in harmonizing these apparently inconsistent laws:

The National Commission on Indigenous Peoples also endeavored 
to harmonize its policy vis-à-vis the policies of the Department 
of Environment and Natural Resources (DENR), Department of 
Agrarian Reform (DAR), and the Land Registration Authority 
(LRA) to address overlapping concerns. These policy harmonization 
initiatives include: (a) Harmonization of the implementation of 
,35$�DQG�'(15�SROLFLHV�WKURXJK�-RLQW�'(15�1&,3�0HPRUDQGXP�
Circular No. 1, Series of 2003; (b)Temporary Suspension of Land 
Acquisition and Distribution and AD/AL Titling Activities in 
&RQWHQWLRXV� $UHDV� WKURXJK� '$5�1&,3� 0HPRUDQGXP� &LUFXODU�
1R�� ���� 6HULHV� RI� ������ DQG�� �F�� 6XSSOHPHQWDO�*XLGHOLQHV� RQ� WKH�
Delineation, Titling and Registration of CADTs and CALTs through 
/5$�1&,3�0HPRUDQGXP�&LUFXODU�1R�����6HULHV�RI������

Responding to this claim, the Philippine Indigenous Peoples 
International Convention for the Elimination of All Forms of Racial 
Discrimination (PIP-ICERD) has reported that to date, there are still a 
QXPEHU�RI�LQGLJHQRXV�SHRSOHV�ZKR�ÀQG�WKHPVHOYHV�DW�WKH�ORVLQJ�HQG, 
given the continued lack of coordination and harmony of the various 
laws and government institutions. For example, the problems of the 
%XKLG�0DQJ\DQV�UHJDUGLQJ�WKHLU�DQFHVWUDO�GRPDLQ�FODLP�YLV�j�YLV�WKH�
ARBs have yet to be resolved (PIP-CERD 2009, 29). 

(b) Another issue that confronts indigenous peoples’ efforts 
to register their ancestral domains and lands has to do with the 
FRPSOH[LWLHV� RI� EXUHDXFUDWLF� SURFHVVHV� DV�ZHOO� DV� WKH� ÀQDQFLDO� FRVW�
required before the titles are issued (see Appendix A). There are 
multi-layered procedures that an applicant must undergo for titling. 
,Q�WKH�FDVH�RI�%DNXQ��%HQJXHW�ZKLFK�LV�WKH�ÀUVW�UHFLSLHQW�RI�D�&$'7��
it took them three years before the title was issued—they applied for 
a CADT in 1999 and obtained it only on July 20, 2002 (Boquiren 2007, 
����� 7KH� ÀQDQFLDO� RXWOD\� UHTXLUHG� RI� WKH� %DNXQ� FODLPDQWV� IRU� WKHLU�
&$'7� LVVXDQFH³DQ�HVWLPDWHG�DPRXQW�RI�3K3������������³SURYHG�
WR�EH�HTXDOO\�EXUGHQVRPH��:DQGDJ������������

It appears that some positive steps have been undertaken to 
remedy this situation. In 2008 the Commission on Audit (COA) 
5HSRUW�IRXQG�WKH�1&,3�HIÀFLHQW�LQ�LWV�DQFHVWUDO�GRPDLQ�WLWOLQJ�SURMHFW�
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LQ�5HJLRQ�,��,Q�D�\HDU��WKH�WLWOLQJ�RI�DQ�DUHD�FRYHULQJ�����������KHFWDUHV�
was completed on a budget of PhP 1,497,888, even realizing a savings 
RI�3K3���������VHH�7DEOH����

Location Tribes Area (in has.) Cost

Pugo, La Union Bago and Ibaloi �������� PhP 614,120.00

San Felipe, East;
San Nicolas, 
Pangasinan

�������� 3K3�����������

San Gabriel, La Union Kankanay and 
Bago

������ PhP 700,170.00

��������� PhP 1,460,136.00

Table 3.  Region I delineation and titling activities in 2008.

For the year 2008, NCIP Region I reported that the average cost 
RI�GHOLQHDWLRQ�DQG� WLWOLQJ�DPRXQWHG� WR�3K3����SHU�KHFWDUH�ZLWK� WKH�
PD[LPXP�FRVW� EHLQJ�3K3� ������SHU�KHFWDUH� DQG� WKH�PLQLPXP�FRVW�
3K3����SHU�KHFWDUH��7KLV�LV�IDU�OHVV�H[SHQVLYH�WKDQ�WKH�ÀQDQFLDO�FRVW�
incurred by the Bakun applicants. It is hoped that the standard set by 
Region I is replicated nationwide in the coming years. 

The 2009 COA Report points out that varying durations of time 
were required for the conversion of the CADC to CADT in Region V.  
To complete the seven steps toward the issuance of a CADT, to wit: 
1) social preparation; 2) research; 3) establishment of project control; 
���SHULPHWHU�VXUYH\�����GDWD�SURFHVVLQJ�DQG�SUHSDUDWLRQ�RI�UHSRUWV�����
SXEOLFDWLRQ��DQG����ÀQDOL]DWLRQ�RI�FODLP�ERRN��LW�KDV�WDNHQ�DQ\ZKHUH�
IURP������PRQWKV�WR������PRQWKV�IRU�WKH�FRQYHUVLRQ�WR�VXFFHHG��VHH�
Table 4). 

Among the factors hindering project implementation are: 1) lack 
of surveyors as Region V has only one resident geodetic engineer; 
2) absence of survey instruments; 3) non-grant of the authority to 
FRQGXFW�SHULPHWHU�VXUYH\�IURP�WKH�FHQWUDO�RIÀFH�GXH�WR�WKH�DEVHQFH�
RI�JXLGHOLQHV��DQG����GLIÀFXOW\�LQ�WKH�UHWULHYDO�RI�GRFXPHQWV�IURP�WKH�
DENR as reference in perimeter surveys. Some of these problems 
KDYH�EHHQ�LGHQWLÀHG�DV�HDUO\�DV������ZKHQ�WKH�1&,3�VWDUWHG�LVVXLQJ�
CADTs/CALTs.

(c)  Yet another issue confronting indigenous peoples after the 
titles are issued to them involves claims of “midnight titles” and 
fraudulent titles. Allegations that the titles awarded by the NCIP did 
not really go to the rightful owners have emerged as frequent sore  
SRLQWV�LQ�DQFHVWUDO�ODQG�UHJLVWUDWLRQ��6XFK�LV�UHÁHFWHG�E\�WKH�QXPEHU



151Customary Laws

Location Time Frame Estimated 
Completion

Status

PDAP Sorsogon ���ZNV�RU���PRV� 0DUFK�������
started social 

preparation in 

October 2008

Final step was 

ÀQLVKHG�LQ�-DQXDU\�
2010

3'$3�&$'&��������
Sagay I & II

Cam. Sur

���ZNV�RU������
mos.

June 2007; 

started social 

preparation in 

July 2006

Final step was 

ÀQLVKHG�LQ�
September 2009

PDAP Osmeña, Jose 

Panganiban,

Cam Norte-

Direct application

���ZNV�RU������
mos.

September 

2008; started 

social 

preparation in 

April 2008

Final step was 

ÀQLVKHG�LQ�$XJXVW�
2009

Table 4.  Region V PDAP activities in 2009.  Source: NCIP CAAR 2009, p. 47.

of cases being heard by the Commission en banc. As of 2010, there 

DUH����FDVHV�LQ�WKH�GRFNHW�RI�WKH�&RPPLVVLRQ�����RI�WKHVH�RU�����RI�
WKH�WRWDO�FDVHV�ÀOHG�SHUWDLQV�WR�FDQFHOODWLRQ�RI�WLWOHV��)RU�FRPSDULVRQ�
purposes, these 40 petitions for cancellation of title represent around 

����RI�DOO�WKH�&$'7V�DQG�&$/7V�LVVXHG��VHH�7DEOH����
On the face of it and without pre-empting the resolution of these 

FDVHV��WKH�IDFW�WKDW�KDOI�RI�WKH�WRWDO�FDVHV�ÀOHG�EHIRUH�WKH�&RPPLVVLRQ�
en banc is concerned with the cancellation of NCIP-issued titles tends 

to be counterproductive. Considering that a huge amount of energy 

is spent in the issuance of CADTs and CALTs and that the major 

aspiration of the IPRA is to recognize the titles of the indigenous 

peoples, it is simply not a promising sign that the Commission is 

handling cases that concern the cancellation of the same titles which 

WKH�1&,3�KDV�WULHG�KDUG�WR�GLVWULEXWH��7KH�ÀOLQJ�RI�FDQFHOODWLRQ�FDVHV�
may not be indicative of the validity of the issued CADTs and CALTs. 

This is a crucial situation that needs further examination.

(d)  Finally, there are also internal issues that indigenous peoples 

face. Delineation of territories has contributed to the emergence 

of boundary disputes with neighboring communities. The case of 

the Tuwalis in Kiangan, Ifugao is indicative. The Tuwalis were able 

WR�REWDLQ� WKHLU�&HUWLÀFDWH�RI�$QFHVWUDO�'RPDLQ�&ODLP� �&$'&��RYHU�
WKHLU�$QFHVWUDO�'RPDLQ�RQ�0D\����������%XW�WR�GDWH�WKH\�KDYH�\HW�WR�
apply for a CADT because of the on-going boundary dispute with an 

DGMRLQLQJ�WRZQ��'XQXDQ������������
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Table 5. &DVHV�ÀOHG�EHIRUH�WKH�&RPPLVVLRQ�HQ�EDQF� Source:�1&,3��2IÀFH�RI�WKH�&OHUN�
of the Commission.

4.  Quasi-judicial powers of the NCIP

The NCIP is tasked by the IPRA to perform quasi-judicial functions 

and to offer legal services to indigenous peoples. The discussions that 

follow are based on the Annual Reports of the NCIP together with the 

$GPLQLVWUDWLYH�2UGHUV�LVVXHG�E\�WKH�VDPH�RIÀFH�LQ�UHODWLRQ�WR�WKHVH�
functions.

4.1  The NCIP as a legal service provider

The IPRA has clearly mandated the NCIP to provide legal services 

WR�LQGLJHQRXV�SHRSOHV��$�/HJDO�$IIDLUV�2IÀFH��/$2��XQGHU�WKH�1&,3�
was created by Sec. 46 (g), Chapter VII of the IPRA:

/HJDO�$IIDLUV�2IÀFH – 7KHUH�VKDOO�EH�D�/HJDO�$IIDLUV�2IÀFH�ZKLFK�
shall advice the NCIP on all legal matters concerning ICCs/

IPs and which shall be responsible for providing ICCs/IPs with 

legal assistance in litigation involving community interest. It shall 

FRQGXFW�SUHOLPLQDU\�LQYHVWLJDWLRQ�RQ�WKH�EDVLV�RI�FRPSODLQWV�ÀOHG�
by the ICCs/IPs against a natural or juridical person believed to 

KDYH�YLRODWHG�,&&V�,3V�ULJKWV��2Q�WKH�EDVLV�RI�LWV�ÀQGLQJV��LW�VKDOO�
LQLWLDWH� WKH�ÀOLQJ�RI�DSSURSULDWH� OHJDO�RU�DGPLQLVWUDWLYH�DFWLRQ�WR�
the NCIP.

Kind of Case Frequency Percentage Status

1. Petition for Cancellation of 

CADT/CALT (original jurisdiction)
40 ���

Resolved 7

Pending 33

2. Appealed Cases                                         31 ���
Resolved 14

Pending 17

Quieting of Title � ��

Reconveyance of Ownership 9 ���

Enforcement of Rights � ��

Annulment of Deed 3 ��

Injunction/TRO 6 ��

Others 3 ��

���&DVHV�RI�1DWLRQDO�6LJQLÀFDQFH 9 ���
Resolved 4

Pending �

Total 80 100%
Resolved 31%

Pending 69%
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In the performance of this particular mandate, two divisions were cre-
DWHG�XQGHU�WKH�/HJDO�$IIDLUV�2IÀFH��/$2���QDPHO\��D��WKH�/LWLJDWLRQ�
and Adjudication Division and (b) the Public Assistance and Legal 
6HUYLFH�'LYLVLRQ��8QGHU� WKH�ÀUVW�GLYLVLRQ�� WKH�SULPDU\�VHUYLFHV� WKDW�
the NCIP provides consist of representing indigenous peoples and 
communities in court proceedings including the preparation of legal 
documents and investigating and bringing legal actions against vio-
lators of customary laws. “The Litigation and Adjudication Division 
SHUIRUPV�IXQFWLRQV�UHODWHG�WR�WKH�OLWLJDWLRQ�RI�FDVHV�LQ�FRXUWV��RIÀFHV�
and quasi-judicial bodies” (NCIP Annual Report 2006). Under the sec-
ond division, the NCIP is expected to provide pieces of advice and of-
fer legal counsel to indigenous peoples in need of them. In providing 
OHJDO�VHUYLFHV��ZKHWKHU�WKURXJK�WKH�ÀUVW�RU�VHFRQG�GLYLVLRQ��LW�DSSHDUV�
that the NCIP adopts, or at least works within, state-sanctioned legal 
institutions and processes. 

7KURXJK�WKH�ÀUVW�GLYLVLRQ��1&,3�ODZ\HUV�DVVLVW�RU�HYHQ�VWDQG�DV�
the lawyers for the indigenous peoples and/or communities before 
regular courts of law. Since these cases are being litigated before the 
regular courts, it follows that the procedures being used, as well as the 
basic laws that apply, would be the positive state laws. In providing 
services through the second division, the lawyers as a general rule 
would give counsel and opinions within the ambit of the general 
principles of positive state laws.

Table 6 below shows the frequency of legal assistance and counsel 
offered by the LAO through the years:

Kind of Service Frequency Percentage

1. Legal Assistance ����� ���

2. Opinions and Documents written ��� ���

3. Cases investigated/ handled 417 ��

Total 10,817 100%

 
Table 6. Legal services rendered. Source: NCIP Annual Reports 2000-2009 issues.

0RVW�RI�WKH�VHUYLFHV�SURYLGHG�FRXQW�DV�OHJDO�VHUYLFHV��WR�LQFOXGH�
notarial services and the provision of advisories and counsel to clients. 
Another kind of service refers to the issuance of legal opinion on bills, 
and preparation of position papers and memoranda for clients. The 
third refers to the number of cases handled and represented by NCIP 
lawyers before the courts (including investigation of cases for possible 
SURVHFXWLRQ� RU� SURSHU� ÀOLQJ� RI� VXLWV� EHIRUH� WKH� QHFHVVDU\� FRXUWV� RI�
law).
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4.2  Quasi-judicial functions of the NCIP

The NCIP is also conferred with quasi-judicial powers primarily 

H[HUFLVHG� E\� WKH� 5HJLRQDO� +HDULQJ� 2IÀFHV� �5+2V�� DQG� WKH� 1&,3�
Commissioners en banc. *HQHUDOO\� WKH� 5HJLRQDO� +HDULQJ� 2IÀFHV�
IXQFWLRQ�DV�D�FRXUW�RI�ÀUVW�LQVWDQFH��DNLQ�WR�WKH�5HJLRQDO�7ULDO�&RXUWV�
(RTCs). The Commissioners en banc act as an appellate court for cases 

decided by the RHOs, although for petitions on the cancellation of 

&HUWLÀFDWHV� RI� $QFHVWUDO� 'RPDLQ� �&$'7V�� DQG�RU� &HUWLÀFDWHV� RI�
Ancestral Land Titles (CALTs) the Commissioners could directly take 

cognizance of the petitions without passing through the RHO.

Section 69, Chapter IX of the IPRA vests the NCIP with quasi-

judicial power: 

Quasi-Judicial Powers of the NCIP – The NCIP shall have the power 

and authority:

a) To promulgate rules and regulations’ governing the hearing 

DQG�GLVSRVLWLRQ�RI�FDVHV�ÀOHG�EHIRUH�LW�DV�ZHOO�DV�WKRVH�SHUWDLQLQJ�
to its internal functions and such rules and regulations as may be 

necessary to carry out the purposes of this Act. 

In the furtherance of this function, RHOs are established in each Cul-

tural Region across the Philippines. Indigenous peoples thus involved 

LQ� FRQÁLFWLQJ� FODLPV� DUH� GLUHFWHG� WR� ÀOH� WKHLU� FRPSODLQWV� ZLWK� WKH�
proper RHO, although it bears emphasizing that one cannot automat-

LFDOO\�ÀOH�D�FRPSODLQW�EHIRUH�WKH�5+2�DW�WKH�RQVHW�RI�D�JLYHQ�FRQÁLFW��
NCIP Administrative Circular No. 1 (AC No. 1), Series of 2003 prohib-

LWV�WKH�ÀOLQJ�RI�D�FDVH�EHIRUH�WKH�5+2�ZLWKRXW�ÀUVW�KDYLQJ�´H[KDXVWHG�
all remedies provided for under the customary laws.” In fact, before 

VRPHRQH�FDQ�ÀOH�D�FDVH��DQG�DV�SUHFRQGLWLRQ��WKH�SDUWLHV�ÀOLQJ�WKH�FDVH�
must be able to demonstrate that all efforts were performed to settle 

WKH� FRQÁLFW� WKH� FXVWRPDU\�ZD\��%HVLGHV�� WKH� OLWLJDQW�PXVW� VXEPLW� D�
&HUWLÀFDWH�WR�)LOH�$FWLRQ��&)$��EHIRUH�WKH�5+2��DV�D�MXULVGLFWLRQDO�UH-

quirement for the RHO to take cognizance of the case. Sections 12 and 

13, of AC No. 1, S. 2003 stipulated that:

Sec. 12: Failure of Settlement: Where the parties fail to settle their 

disputes as provided herein, the members of the indigenous dispute 

VHWWOHPHQW�JURXS�RU�FRXQFLO�RI�HOGHUV�VKDOO�LVVXH�D�FHUWLÀFDWLRQ�WR�
the effect that all diligent efforts for settlement under customary 

practices failed.

 

Sec. 13:�&HUWLÀFDWLRQ�WR�)LOH�$FWLRQ��8SRQ�WKH�UHTXHVW�RI�WKH�SURSHU�
party, members of the dispute settlement group or council of 

HOGHUV� VKDOO� OLNHZLVH� LVVXH�D� FHUWLÀFDWLRQ� WR�ÀOH�DFWLRQ�EHIRUH� WKH�
1&,3�� ,Q� JLYLQJ� GXH� UHJDUG� WR� FXVWRPDU\� ODZV�� WKH� FHUWLÀFDWLRQ�
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may be in any form so long as it states in substance the failure of 
settlement notwithstanding the efforts made under customary law 
or traditional practices.

7KLV� SUDFWLFH� RI� SHUIRUPLQJ� DOO� HIIRUWV� WR� UHVROYH� WKH� FRQÁLFW�
before elevating it to the court of law is known in the legal profession 
as “exhaustion of remedies.” Likewise, the imposition of the condition 
WKDW� D� &HUWLÀFDWH� WR� )LOH� $FWLRQ� EH� VXEPLWWHG� ÀUVW� EHIRUH� WKH� 5+2�
hears a case directly parallels the practice before regular courts of law. 
The difference, however,�LV�WKDW�LQ�UHJXODU�FRXUWV��WKH�&HUWLÀFDWLRQ�WR�
File Action must come from the Secretary or Chairman of the Lupong 
Tagapamayapa. Nevertheless, in this aspect, the RHO adopts a process 
which is not dissimilar to the standard procedure employed before 
the regular courts of law.

As regards representations before the RHO, lawyers are the ones 
allowed to represent and argue for party litigants. Section 30, Rule 
9,,,�RI�$&�1R�����6�������SURYLGHV��´/DZ\HUV�DQG�1&,3�OHJDO�RIÀFHUV�
within their respective assigned jurisdictions may appear before 
the Commission or the RHO for any of the parties.” Although this 
rule appears to be permissive with the use of the word “may,” still 
there is no clear provision for elders or traditional leaders arguing for 
cases at the RHO. Yet again, this seems to imply that the procedure 
being employed at the RHO is heavily patterned after the practices 
in ordinary courts of law. This could be an expression of what 
6FRWW� ������� ����� ������� UHIHUV� WR� DV� ´EXUHDXFUDWLF� VLPSOLÀFDWLRQ� DQG�
standardization,” a system where similar rules and practices between 
parallel systems are adapted in order to avoid and prevent possible 
confusion. 

Per AC No. 1, S. 2003, not all cases involving indigenous peoples 
may be brought before the RHO. There are only selected litigable suits 
WKDW�FRXOG�EH�ÀOHG�ZLWK�WKLV�2IÀFH��6HFWLRQ����5XOH�,,,�VWDWHV�

 
Jurisdiction of the NCIP. The NCIP through its Regional Hearing 
2IÀFHV� VKDOO� H[HUFLVH� MXULVGLFWLRQ� RYHU� DOO� FODLPV� DQG� GLVSXWHV�
involving rights of ICCs/IPs and all cases pertaining to the 
implementation, enforcement, and interpretation of R.A. 8371, 
including but not limited to the following:
(1)  Original and Exclusive Jurisdiction of the RHO:

a. Cases involving disputes and controversies over ancestral lands/
domains of ICCs/IPs;

b. Cases involving violations of the requirements of free and prior and 
informed consent of ICCs/IPs;

c. Actions for enforcement of decisions of ICCs/IPs involving violations 
of customary Laws or desecration of ceremonial sites, sacred places, 
or rituals;



156 The Cordillera Review

d. Actions for redemption/reconveyance under Section 8 (b) of RA 8371; 
and

e. Such other cases analogous to the foregoing.

�����2ULJLQDO�-XULVGLFWLRQ�RI�WKH�5HJLRQDO�+HDULQJ�2IÀFH�

a. Cases affecting property rights, claims of ownership, hereditary 
succession and settlement of land disputes, between and among ICCs/
IPs that have not been settled under customary laws; and

b. Actions for damages arising out of any violation of RA 8371.

Suits which are criminal in nature cannot be litigated and decided 
by the RHO and only civil cases are recognized by it. This practice, 
KRZHYHU��LV�QRW�FRQÀQHG�RQO\�WR�WKH�3KLOLSSLQHV��,Q�8JDQGD��FULPLQDO�
cases are also directly brought to regular courts of law (Kane et al. 
����������

Theoretically, this practice could be in line with the generally 
accepted principle in criminal law that a crime is, in effect, a 
manifestation of a direct threat against the basic fabric of a civilized 
society and of the state itself. Parenthetically, a crime regardless of 
the perpetrator is a menace not only to the indigenous community 
but to the whole Philippine state as well, hence, the maintenance 
of penal institutions by state governments to segregate “criminals” 
from the general populace. However, this principle in criminal law 
GRHV�QRW�ÀQG�DSSOLFDWLRQ�EHIRUH�FXVWRPDU\�MXVWLFH�V\VWHPV��7KH�ODWWHU�
does not make any such distinction or comprehend a complicated 
determination between a civil and criminal wrong. A criminal act 
under the national state law is considered as a “tort” or a personal 
RIIHQVH�XQGHU�FXVWRPDU\�ODZV��%HQVRQ������������,WV�UHFWLÀFDWLRQ�LV�QRW�
imprisonment (as there are no penal establishments under customary 
MXVWLFH�V\VWHPV��EXW�WKH�LPSRVLWLRQ�RI�D�ÀQH�RU�DQ�HTXLWDEOH�LQÁLFWLRQ�
of a similar injury.  

$IWHU�WKH�5+2�LVVXHV�LWV�ÀQGLQJ��D�SDUW\�ZKR�LV�QRW�VDWLVÀHG�ZLWK�
the decision of the RHO may opt to elevate or appeal the case to the 
NCIP Commissioners en banc. Section 47, Rule IX of the AC No. 1, S. 
������VWDWHV�WKDW��´'HFLVLRQV��DZDUGV��RU�ÀQDO�RUGHUV�RI�WKH�5+2�PD\�
EH�DSSHDOHG�WR�WKH�&RPPLVVLRQ�E\�ÀOLQJ�D�PHPRUDQGXP�RQ�DSSHDO�
with the RHO and serving a copy thereof upon the adverse party.” In 
hearing an RHO decision, the NCIP Commissioners en banc will then 
act as an appellate court. 

There are three general categories of cases that are heard and 
decided by the Commissioners. First, the appealed cases as discussed 
above. Second, there are cases over which the Commission exercises 
original and exclusive jurisdiction, i.e., “Petitions for cancellation of 
DQFHVWUDO�GRPDLQ� WLWOHV�DQG�RU�&HUWLÀFDWH�RI�$QFHVWUDO�/DQG�7LWOHVµ�
�6HF������D���5XOH�,,,��$&�1R�����6���������$QG�WKLUG��FDVHV�ZKLFK�DUH�
GHHPHG�WR�EH�RI�´QDWLRQDO�VLJQLÀFDQFH�RU�FRQFHUQµ�VKDOO�EH�IRUZDUGHG�
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E\�WKH�5+2�WR�WKH�&RPPLVVLRQ��,Q�WKH�ÀUVW�LQVWDQFH��WKH�5+2�ZRXOG�
have issued a decision over the case but one or both parties are not 
persuaded as to the justness of the RHO’s decision, thus the appeal. 
In the last two instances, the RHO would not have rendered any 
decision on the case or even looked into the merits of the allegations 
(the sole decision maker, therefore, in these two sets of cases is the 
Commissioners en banc). 

The difference, however, between those cases considered as 
falling under the original jurisdiction of the Commission and those 
FDVHV�FRQVLGHUHG�DV�PDWWHUV�RI�QDWLRQDO�VLJQLÀFDQFH�LV�PRUH�SURFHGXUDO�
than substantial. Cases which are within the original jurisdiction of 
WKH�&RPPLVVLRQ�DUH�ÀOHG�GLUHFWO\�ZLWK�WKH�&RPPLVVLRQ�� LW�GRHV�QRW�
SDVV�WKURXJK�WKH�5+2��,Q�IDFW��DQ�DWWHPSW�WR�ÀOH�WKHVH�FDVHV�EHIRUH�WKH�
5+2�ZRXOG�GHÀQLWHO\�PHULW�GLVPLVVDO�IRU�ODFN�RI�MXULVGLFWLRQ��&DVHV�
FRQVLGHUHG� WR� EH� RI� QDWLRQDO� VLJQLÀFDQFH� DUH� LQLWLDOO\� ÀOHG�ZLWK� WKH�
5+2��EXW�XSRQ� WKH�GHWHUPLQDWLRQ�RI� WKH�5+2�RI� LWV� VLJQLÀFDQFH�� D�
decision is made to bring this for consideration before the Commission 
without the RHO issuing a judgment based on the merits of the case. 
The provision of Section 6, Rule III, AC No. 1, S. 2003 is instructive: 
´:KHQ�LQ�WKH�RSLQLRQ�RI�WKH�5HJLRQDO�+HDULQJ�2IÀFHU��WKH�DFWLRQ�ÀOHG�
LQYROYHV�D�PDWWHU�RI�QDWLRQDO�VLJQLÀFDQFH�RU�FRQFHUQ��KH�PD\�FHUWLI\�
and elevate the same to the Commission for proper disposition. 
The Commission may, in its discretion, assume jurisdiction thereof 
or remand the same to the concerned RHO for hearing and proper 
disposition.” 

As of December 2010, a total of eighty cases had already been 
ÀOHG� EHIRUH� WKH�&RPPLVVLRQ� DV� D� TXDVL�MXGLFLDO� ERG\� �VHH� 7DEOH� ����
Some were either resolved by the Commission and others remained 
SHQGLQJ�FDVHV��WKH�ÀUVW�FDVHV�WR�EH�VXEPLWWHG�WR�WKH�&RPPLVVLRQ�ZHUH�
in 2004). 

After the Commission issues its resolution, the parties who may 
QRW�EH�VDWLVÀHG�ZLWK� WKH� UHVROXWLRQ�PD\�VWLOO� HOHYDWH� WKH�FDVH� WR� WKH�
&RXUW�RI�$SSHDOV��DQG�ÀQDOO\�WR�WKH�6XSUHPH�&RXUW��7R�VLPSOLI\��WKH�
ÁRZFKDUW� EHORZ� VKRZV� WKH� SURFHVV� LQ� WKH� UHVROXWLRQ� RI� FDVHV� ÀOHG�
before the RHO and the Commission:
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Justice 
Resolution
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Hearing 
2IÀFH
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To reiterate, the processes that an indigenous litigant must 
undergo in dispute resolution are not substantially different from a 
UHJXODU�QRQ�LQGLJHQRXV�SDUW\�OLWLJDQW��,Q�WKH�HQG��WKH�ÀQDO�DUELWHU�LV�
still a state-sanctioned court of law.   

V.  Conclusion

The task of the IPRA in this whole gamut of divergent law systems 
is to guarantee that the customary laws which are long observed by 
indigenous communities must be upheld; that justice may be achieved 
not only through the application of the positive state laws but also 
WKURXJK�FXVWRPDU\�ODZV��,Q�WKH�ÀQDO�DQDO\VLV��ZKDW�PDWWHUV�PRVW� LV�
the acceptance of the party litigants that justice has been served.

This essay has argued that in situations where legal pluralism 
is existent, the state is only one of the actors in society attempting to 
GLUHFW�WKH�´EDOO�JDPHµ��0LJGDO������������7KH�VXFFHVV�RU�IDLOXUH�RI�WKDW�
actor trying to impose social control could be measured if there is a 
“subordination of people’s own inclinations of social behavior … in 
favor of the behavior prescribed by that who sought to prescribe it” 
�0LJGDO�����������

The indigenous peoples are not customarily familiar with written 
titles as evidence of their ownership over their lands. But with the 
mandate of the IPRA, land titling and registration became primary 
instruments for indigenous peoples’ right to land ownership. As a 
basic requirement, customary laws are formed out of the voluntarily 
acquiescence by the members. Besides, customary laws are generally 
unwritten and organic. With the passage of the IPRA, ancestral lands 
are treated in a manner similar to that of other ordinary lands where 
a title is construed as the evidence of ownership. Consequently, 
customary laws are themselves subjected to the standardization of all 
processes and structures operative within the Philippine state.

Additionally, based on existing literature, titling and registration 
of indigenous peoples lands and natural resources could be framed 
within three possible frameworks, namely, the rights-based, protective, 
and environmental approaches (Plant and Hvalkof 2000, 11-12). In 
using these frameworks to analyze the IPRA and the performance of 
the NCIP, the dominant titling structure at work appears to be the 
rights-based approach alongside, but not on an equal plane with, the 
environmental approach. The assertion that the issuance of CADTs/
CALTs is seen as an end in itself attests to this prevailing conception of 
rights. The state issues CADTs and CALTs so as to recognize the long 
existing rights of the indigenous peoples over their land. Too, there 
appears to be a realization that the indigenous communities have better 
knowledge and capacity to maintain and sustain their environment. 
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Understanding the framework for titling and registration of ancestral 
domains and lands becomes important not only because it guides the 
implementing arm (the NCIP) in executing its functions but, equally, 
because it serves as a standard for measuring if indeed the raison d’ 
HWUH�RI�WKH�ODZ�KDV�EHHQ�IXOÀOOHG��

The development framework being used for the issuance of these 
titles requires deeper analysis.  Admittedly, the data set available poses 
more questions than answers. It is certainly important to emphasize 
that there are two general development frameworks used in land 
titling and registration of ancestral domains and lands: 1) the tailoring 
of any development activity to the local and traditional economic and 
social needs of the communities (Leonen 2007, 38), and 2) seeing land 
WLWOLQJ� DQG� UHJLVWUDWLRQ� DV� D�PHFKDQLVP� WR� ´SURPRWH�PRUH� HIÀFLHQW�
operation of market forces in agriculture” (Plant and Hvalkof 2000, 
����0RUH�LPSHUDWLYH�WKDQ�FKRRVLQJ�ZKLFK�IUDPHZRUN�LV�EHLQJ�DSSOLHG�
in the Philippines is dealing with the questions asked by Plant and 
Hvalkof (2000, 1): a) Are market forces and indigenous economic and 
VRFLDO� V\VWHPV�PXWXDOO\� H[FOXVLYH"� E��:KDW� VXSHUYLVLRQ� VKRXOG� EH�
made to ensure that the land registration and titling are considerate of 
WKH�VRFLDO�DQG�HFRQRPLF�QHHGV�RI�LQGLJHQRXV�SHRSOHV"��

,Q� WKH� UHODWLRQVKLS�EHWZHHQ� WKH� WKUHH� FHUWLÀFDWHV� LVVXHG�E\� WKH�
NCIP particularly the ADO, namely CADT, ADSDPP and FPIC, it is 
imperative to ask why the number of FPICs issued far exceeds the 
CADTs and ADSDPPs, considering that all of these are mechanisms 
for indigenous peoples to exercise their rights. It is also of equal 
importance to know what this situation says about NCIP and its 
priorities as well as what it says about IPs and their own priorities. 

Examination of the quasi-judicial powers of the NCIP shows that 
state powers are becoming stronger and pervasive within indigenous 
communities. Looking at the kind of services being offered by the LAO 
as well as the processes being employed by the RHOs in adjudicating 
the disputes involving indigenous peoples, it appears that these are 
heavily similar to those processes at work in regular courts. The 
KHDULQJ�RIÀFHUV�VWDWLRQHG�DW�WKH�5+2V�DUH�ODZ\HUV�VFKRROHG�XQGHU�WKH�
DXVSLFHV� RI� VWDWH�� VDQFWLRQHG� MXVWLFH� V\VWHPV��0RUHRYHU�� FRXQVHORUV�
who appear before these RHOs to defend indigenous peoples are also 
state-registered lawyers. In consequence, the RHOs do not appear to 
be an indigenous court for dispute resolution. With this structure not 
privy to customary laws or cognizant of them, it does appear to be an 
additional layer of the bureaucracy not totally different from the RTCs 
except that the party litigants involve indigenous peoples.

As a creation of the national law, the NCIP, with its quasi-
judicial functions, appears as if it acts as a catalyst for familiarizing 
indigenous peoples with the rudiments of state laws, and serves to 
introduce state positive laws into their customary justice systems. 
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As to whether there generally is resistance, or acquiescence, by the 
indigenous peoples to this legally pluralist situation is a matter that 
merits separate discussion. 

7KLV� LV� QRW� WR� VD\�� KRZHYHU�� WKDW� WKH� 1&,3�� RU� LWV� RIÀFHV�
responsible for exercising quasi-judicial functions, is remiss in doing 
its work. Given its responsibilities as provided by law, there appears 
to be no violation or neglect of its duties. Although there is a clear 
recognition by the IPRA that one cannot take away the customary 
laws and integrate them uncritically into the mainstream legal system, 
it is equally clear that it neither directs the state judicial systems to 
recognize customary laws nor provides for the creation of indigenous 
courts and counselors. 

In this context, it would be short-sighted to task the NCIP 
exclusively with the recognition and promotion of customary 
laws. State courts too must evince a high degree of recognition of 
customary law. Only when the state judicial system recognizes 
FXVWRP� ODZV� ZLOO� WKHUH� ÀQDOO\� EH� D� VLQFHUH� OHJLWLPDWLRQ� RI� WKHVH�
various traditional justice systems. One way to make this happen is 
to begin with the documentation of case laws. Note, however, that 
ZKDW�VKRXOG�EH�GRFXPHQWHG�DUH�FDVH�ODZV�DQG�QRW�WKH�FRGLÀFDWLRQ�RI�
FXVWRPDU\�ODZV�LWVHOI��7KH�FODLP�WKDW�FRGLÀFDWLRQ�RI�FXVWRPDU\�ODZV�
would obliterate its organicism, that it would destroy its responsive 
FDSDFLW\�DQG�ÁH[LEOH�QDWXUH�LV�QRWHZRUWK\��*DWPD\WDQ������������7KH�
compilation of the NCIP of case laws is a positive step towards this 
goal of making customary law operative beyond its local jurisdiction.  
The NCIP,� WKURXJK� LWV� OHJDO� RIÀFHUV, compiled ten different cases 
ZKHUH� FXVWRPDU\� ODZV�ZHUH� XVHG� LQ� FRQÁLFW� UHVROXWLRQ�� 7KLV�1&,3�
compilation, What About Us? (Gasgonia n.d.), is a commendable 
example of documented case laws that could be used as a reference if 
QRW�DV�D�SUHFHGHQW�IRU�IXWXUH�UHVROXWLRQ�RI�FRQÁLFWV��(IIRUWV�RI�VLPLODU�
import should be undertaken at the grassroots. As a matter of fact, it is 
helpful for purposes of legitimation that these cases be given judicial 
notice by the Philippine regular courts.     

Seen from this perspective, one could argue that the consolidation 
or strengthening of state powers is readily manifest in these particular 
circumstances. State powers have grown; at the same time the 
indigenous peoples are becoming more aware of the state’s existence 
and its institutions.  Indigenous peoples who were previously ignorant 
of the state judicial institutions and processes are now represented 
by the NCIP in regular court proceedings, and rules and procedures 
being applied in the RHOs are patterned from procedures of state 
courts. In view of this, the indigenous peoples would necessarily be 
introduced and even encouraged to work within the bounds of state-
VDQFWLRQHG�SRVLWLYH� ODZV��0RUHRYHU��ZKHQ� WKH�DYDLODEOH� LQVWLWXWLRQV�
that are now being approached by the indigenous people to ventilate 



161Customary Laws

their grievances, like the RHOs, work in similar mold as that of other 
state institutions, Scott’s (1998) contention regarding bureaucratic 
VLPSOLÀFDWLRQ� DQG� VWDQGDUGL]DWLRQ� RI� VWUXFWXUHV� DQG� SURFHVVHV�� D�
characteristic which is common among modern societies, could be 
considered as an emerging trend insofar as justice administration in 
the Philippines is concerned.
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